Abstract
I. INTRODUCTION
The absence of competition merger review (CMR) for cross-border merger and acquisition (CBM&A) proposals in the merger regime of Indonesia has lessened business competition substantially.
1 As a result, most foreign companies find it easy to enter and benefit from the huge scale of market of Indonesia. It has been opening up opportunities for gigantic corporations to engage in anti-competitive behavior, and makes it easy for them to integrate, 2 to establish, and or to dominate (monopolize) a regional and global market.
3 Accordingly, it has been ipso facto reducing national corporations' market access for competition. In addition, unilateral and or coordinated effects of CBM&A transactions have caused national corporations being unable to compete, have brought them into a vulnerable situation (bankruptcy), and have brought disadvantageous effects in the area of consumer protection. 4 All of these have been caused by several influencing factors: i) the existing rules or guidelines for merger review are not appropriate to be applied for reviewing proposals and existing transactions of CBM&A; ii) the lack of multi-jurisdiction dimension in the existing national laws of merger and business competition; iii) the lack of mechanism or legal instrument on CMR that contains and refers to the people based national economic system; and iv) the lack of co-operation among national competition authorities to investigate, to adjudicate, and to execute the decisions of commercial courts or competition authorities.
Empirically, there are some examples of CBM&A proposal having been approved by the Indonesian Commission for Supervising Business Competition (the Commission) in Indonesia. Such approvals have been granted to CBM&A proposals between Bank NISP (Indonesia) and OCBC (Singapore) 2 Jrisy Motis, "Mergers and Acquisitions Motives," Tolouse School of Economics http://economics. soc.uoc.gr/wpa/docs/0730.pdf; John G. Matsusaka, "Takeover Motives during the Conglomerate Merger Wave," RAND Journal of Economics 24, no. 3 (1993) . 3 In fact, the companies from the United States of America and the United Kingdom were globally dominating CBM&A transactions through mega merger. They have 87% of transactions mainly in the field of banking, financing, post, telecommunication, information technology, and cement, see: Stephen Paul Mahinka and Michael C. Griffen, "Implication of the DOJ/FTC Revised Merger guidelines on FERC's Merger Analysis", (presentation, Morgan Lewis, October 14, 2010) at https://www.morganlewis.com/pubs/webcast_dojftc_merger_guidelines_14oct10.pdf; and Beena Saraswathy, "Cross-border mergers and acquisition in India: extent, nature and structure" Centre for Development Studies Working Paper No. 434, July, 2010 , http://www.cds.edu/outreach/publications/working-papers/ 4 See: Duncan Angwin, Mergers and Acquisitions, (Chicester: Wiley Publishing, 2007) , and the WTO, "Information Note on the Impact of Cross-Border Mergers and Acquisitions on Domestic Companies, particularly Small and Medium-Sized Enterprises", note by Secretariat, Working Group on the Interaction between Trade and Competition Policy, , September 28, 2001 , http://docsonline.wto. org/imrd/directdoc.asp?DDFDocuments/t/WT/WGTCP/W180.doc 5 This merger was approved on February 7, 2011, see: https://www.ocbcnisp.com/Groups/Tentang-OCBC-NISP/Brief-History.aspx?viewmode=0&devicename=&langobjectlifetime=request&loaddevice=1&l ang=en-US, accessed 8 July 2016.
(South Korea) 6 , Gold Capital (Indonesia) and First REIT (Singapore). 7 According to the 2011 report of the Commission to the Organization of Economic Cooperation and Development (OECD), there were 11 mergers between foreign and domestic companies in the total value of IDR26.3 trillion (25% of total merger transactions), and 9 mergers between foreign companies in Indonesia in the total value of IDR 70.9 trillion (66% of total transactions). 8 In addition, there were some rather significant acquisition transactions approved by the Commission: the acquisition of PT. Indosat by Tower Bersama Infrastructure, the acquisition of PT. Indomobil Sukses Internasional Tbk by Gallant Venture Pte.Ltd, the acquisition of PT. Carreforur Indonesia by Chairul Tanjung (CT) Corp., and the acquisition of PT. Matahari Pacific and PT Putra Nadya Investama by Multipolar Indonesia Tbk. 9 In addition to the foregoing, the Commission reported that specifically in the period of July 2012 and June 2013, the total number of approvals on the CBM&A proposals did not significantly increase in comparison to the preceding year. However, most approvals had been granted in the business sector of natural resources and financial services. Statistically, the approvals granted by the Commission had shown a slight increase which proves that Indonesia was becoming increasingly attractive investment destination for foreign investors. It was due to several factors: the Indonesian economy had successfully recovered from the national monetary crisis in 1997, it remained relatively unaffected by the global financial crisis in 2007, the high of lending rate of the Central Bank of Indonesia compared to other central banks, as well as the huge market shares (consumers) supported by robust political and economic stability. However, the core of this problem can be found at the legal perspective that could also be understood from the national, regional, and international legal perspectives. At the national legal perspective, the lack of CMR for CBM&A transactions in Indonesia was triggered by the absence of the relevant legal framework. In addition, the existing law does not adequately respond to or anticipate the emerging problem of CBM&A transactions. In fact, there are no unified and integrated rules of mergers and acquisitions including the controlling of CBM&A transactions and the impacts thereof to business competition. In fact, the rule on merger transactions has been set forth in different and separate schemes of laws, namely as follows: 14 Thus, the said existing rules on mergers are not appropriate to be applied to CBM&A transactions, due to the fact that such transactions between foreign to foreign companies, foreign to national companies have certain international dimension characteristics. Subsequently, due to the absence of CMR for CBM&A, the Commission has had to apply the merger review guideline which has a national dimension character to review CBM&A proposals and existing CBM&A transactions, even though it was an inappropriate step for the purpose of maintaining fair and sustainable business competition (FSBC) in Indonesia.
15 Therefore, to fulfill such vacuum of law, the Commission needs to introduce a new legal mechanism, specifically in the form of CMR which is urgently required for the review of CBM&A proposals. However, subject to the application of jurisdiction including national laws and the principle of legal certainty, it is necessary to note that any merger, 16 of either national or international dimension character, must establish a new corporation and must be registered at the Ministry of Justice and Human Rights.
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Furthermore, the absence of CMR for CBM&A in the ASEAN regional legal regime has caused difficulties in maintaining FSBC under Indonesia's jurisdiction. Consequently, the absence of specific CBM&A rules has also opened up opportunities to gigantic corporations to engage in anti-competitive conduct with the effect of lessening business competition and creating bias regionally to its member states including Indonesia. It is due to the fact that ASEAN still lacks specific rules on cross- 22 For the successful implementation of this kind of Directive, it is necessary to recognize that there will of course be certain major obstacles which need to be considered such as: harmonization of mergers and acquisitions rules, a clear standard on inter -National Competition Authorities/NCAs communications, safeguard for various stakeholders (shareholders, creditors, employees), certain fast track procedures, and potential inconsistencies.
23 Accordingly, such obstacles should be overcome and provided for in such an ASEAN Cross-border Directive as a solution, beside structuring and providing for some other main points: definition of market in the regional context and multi-jurisdiction anticompetitive conduct of corporations in a regional dimension, co-operation between national competition authorities in the exchange of information, in joint investigation, in litigation, and so forth. In order to achieve the foregoing, it is important to conduct competition and merger policy research, comparative (the ASEAN state members) regulatory research concerning companies, competition and mergers & acquisitions, as well as multi-market analysis at the regional level.
In the context of the international legal regime, the absence of CMR for CBM&A is also a handicap for Indonesia in realizing FSBC. This is triggered by the lack of Global 18 ASEAN, "Overview of Competition Policy," at: www.asean.org/asean-economic-community/sectoral-bodies-under-the-purview-of aem/competition policy, accessed on Investment Measures (TRIMs) 32 to ensure the free flow of investment from developed to developing or to the least-developed countries and other influencing factors such as bilateral agreements on trade and investment, and the ASEAN Free Market. In addition to the foregoing, such increase of investment was also triggered by the highest growth of national economy of China and other emerging economies. Specifically, China has, by employing the paradigm of state capitalism, expanded its investment aggressively to African countries, the United States of America, Europe, as well as to Asian countries to support their domestic economic potentials and growth. 33 Secondly, the root cause of this problem can be looked at from the legal philosophical perspective. From such perspective, the scientific gap is related to the absence of CMR for CBM&A transactions in Indonesia which has significantly lessened business competition. It means that the lack of CMR for reviewing CBM&A proposals and transactions has created inefficiencies, ineffectiveness, and imbalance in business competition, especially between gigantic corporations and small and medium enterprises. As a consequence, it is hard to realize FSBC as an ideal situation in which stakeholders run business by sustaining a balanced mode of competition between companies that is not only benefiting them, but also damaging consumer interests.
In order to find a solution to such problem as mentioned in the root cause above, this study offers at least five solutions: 1) defining CMR under the national legal regime of Indonesia; 2) introducing a new law dealing with cross-border mergers and acquisitions; 3) introducing a governmental regulation regarding CMR; 4) revising any related laws to deal with the implementation of CMR; and 5) establishing a work unit to perform CMR in view of CBM&A proposals including to improve capacity building of the National Commission for the Supervision of Business Competition/KPPU experts and staffs. However, this article will limit its analysis to the offered solution number one, which can be broken down into five sections: i) research question; ii) the concept of Competition Merger Review; iii) seeking appropriate test methods for Indonesia ' Review, 48 (1990), pp.117-150. fill such gap, it is necessary to construct CMR guidelines with the SLC Test method for CBM&A in the dimension of Indonesia's national legal regime. For the above purpose, it is necessary to formulate it into a central research question which can be stated as follows: How to formulate an CMR regulation for CBM&A transactions in an effort to maintain a fair and sustainable business competition in Indonesia ? More specifically, the above question can be broken down into two questions as follows: 1) Why is CMR required to assess the CBM&A for maintaining a fair and sustainable business competition in Indonesia?; and 2) What are the substantive norms for formulating SLC Test guidelines for reviewing CBM&A proposals?
II. THE CONCEPT OF COMPETITION MERGER REVIEW
Competition Merger Review is a relatively new concept that has been necessarily introduced for obtaining an in-depth understanding on the assessment of CBM&A proposals or reassessing existing CBM&A transactions. The main purpose of this section is to conceptualize merger review specifically from the perspective of the competition law regime. For such purpose, this section will discuss the terms, definitions, dimensions, causal models, the future development, and the necessity of CMR as follows.
A. The Term Competition Merger Review
The term Competition Merger Review (CMR) has been drawn from merger review in general. It is relatively new in literatures. Recently, however, merger review can be conducted from the perspective of at least five dimensions of analysis, starting from national defense and security
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, culture, politics, business competition, and other various analyses applying certain disciplines of science such as sociology, or anthropology.
39 However, this study will focus only on CMR as defined in the legal perspective below.
B. Defining Competition Merger Review
The paradigm of CMR was first introduced by Goldstein in 2011. However, while it is in the early stage of development, it may potentially become the subject of a heated legal debate in the near future. For the purpose of this study, CMR can be defined as a process of assessment to consider, examine, and evaluate CBM&A proposals mainly under competition law and other additional supporting parameters for ensuring that a fair and sustainable business competition is maintained.
Such assessment may vary from one country to another, due to the different philosophy of their respective competition or anti-trust law regimes. It means that the parameters used for reviewing CBM&A transactions may be the same to some extent, while the rest could be different depending on the country concerned. Basically, any competition (anti-trust) law in the world prohibits anti-competitive behavior by corporations such as monopoly or cartel, as well as the abuse of dominant position in the market which are not only lessening competition itself but are also harmful to consumer interests. Therefore, assessment using competition law as the main parameter is an important factor to measure whether or not there is an indication of contradiction with a fair and sustainable business competition. Other than these, there are also additional parameters that could be considered to maintain a welfare and prosperous state. Especially in Indonesia, they can be found in the Preamble of the 1945 Constitution dealing with the principle of social justice, welfare and prosperity for the people of Indonesia and in article 33 of 1945 Constitution concerning the People's Interest-based National Economic System. However, in order to complement the above parameters for CMR, the competition policy of countries which have had experience in successful CBM&A management could also be considered and built upon.
C. Dimensions of Competition Merger Review
Under the competition law regime, the dimension of CMR should include substantial parameters for preventing anti-competitive conduct such as monopoly, cartel, abuse of dominant position, and or fixed pricing. The potential occurrence of such anti-competitive conducts should be initially predicted or indicated before the CBM&A proposal concerned is decided upon by the competition authority. It means that many questions should be addressed in view of the CBM&A proposal in order to assess any future potential anti-competitive conduct after the proposal is approved. In other words, the national competition authority is to review the CBM&A proposal to ascertain whether anti-competitive conduct by a gigantic corporation would lessen competition substantially or close market access to other companies. For instance, if it lessens competition proven by empirical evidence, the authority should take into account the option of deciding to reject the proposal concerned.
Then, based on the territorial application, CMR could be distinguished based on single jurisdiction and multi-jurisdictions. In a single jurisdiction, CMR is conducted by a national competition authority based on its national laws. However, CMR could also involve two or more jurisdictions referred to as multi-jurisdiction CMR. It may have jurisdictions within a certain region, such as ASEAN or EU countries, referred to as regional CMR. However, if it involves two or more jurisdictions located on two different continents, for instance between the American and the European continent, it is referred to as a multiple Merger Review or a global CMR. The latter is now still debated among anti-trust or competition scholars, especially in view of the establishment of a global competition authority (GCA) to function for such Multiple Merger Review under hypothetical global competition rules (GCR).
D. Causal Model of Competition Merger Review
The existence of CMR in a jurisdiction is bound to bring certain consequences to corporations, consumers, and to the national competition authority concerned. CMR would be a guideline or entrance of a green corridor for business competition; however, beyond the determined lines or parameters, the proposed CBM&A should be prohibited due to violating national law orders, such as competition law and related laws. In the event that the merger of two companies is approved, the merging company is in a safe position to compete and comply with the ultimate value of competition its self as well as the state's objectives.
However, if the CMR is ignored by the NCA, there would be consequences on competition at the national level. For instance, when the CBM&A proposal is approved by the NCA without complying with the determined parameters, gigantic corporations can easily engage in anti-competitive behavior. Therefore, CMR should be a screening tool or model to look for indications of corporate motivations for conducting mergers and any anti-competitive behavior.
E. The future of Competition Merger Review
Based on an understanding of the latest situation of competition in Indonesia, CMR for CBM&A should be developed by adding some additional parameters. It should be complemented with parameters which exist in the Preamble of the 1945 Constitution dealing with the principle of social justice, welfare and prosperity for the people of Indonesia and in the article 33 of the 1945 Constitution on the People's interest-based National Economic System.
At the same time, due to the risk of multi-jurisdictional CBM&A impacts on national economic stability, CMR should be enriched with international dimensions. For such purpose, cooperation between competition authorities in reviewing CBM&A proposals is required in order to measure regional impacts on business competition, such as EU under Cross-border Merger Directive 2005/56/EC which has been implemented by the EU Cross-border Merger Regulation issued on May 27, 2008. In a broad sense, cooperation between competition authorities involving different regions or continents would also be promoted to maintain a fair and sustainable global business competition (global justice in competition) by a hypothetical global competition authority (GCA) based on global competition rules (GCR). However, such proposed multi-jurisdiction competition review institution and rules are still being debated by competition scholars, commissioners, and decision makers on the manner of encountering anti-competitive behaviors by gigantic corporations resulting from CBM&A transactions at the global level.
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III.
SEARCHING FOR APPROPRIATE TEST METHODS FOR INDONESIA'S CMR
After having reviewed related literatures, there is apparently not one single fixed test method for CMR. However, all of the existing CMR methods are still in debated by competition experts and an international convergence effort is required in the future in order to minimize the differences and to reduce the emergence of merger conflicts. However, to identify an ideal CMR test method for CBM&A, it is necessary to research and possibly choose one of the following seven tests: a) the market dominance test; b) the substantial lessening competition test; c) the public interest test; d) the hybrid tests: 1) the Hybrid One Test; 2) the Hybrid Two Test; 3) the Hybrid Three Test, and 4) the Hybrid Four Test. Each of these seven test methods are described below.
A. The Market Dominance Test
In general, the market dominance standard (MD) test is aimed to prevent or prohibit mergers that strengthen a leading company to reach a dominant position. This approach has been developed in Europe based on the Rome Treaty, 41 
B. Substantial Lessening Competition Test
Substantial Lessening Competition Test (SLC) Test is aimed at creating an effective business competition environment which is applied to all companies in undertaking merger or in establishing their business operations in the European common market. 46 Typically, the SLC test involves certain measures to prevent a merger that tends to tighten control over a small group of companies in the market or to determine a company individually that has domination of a certain market. 47 Basically, the SLC test is focuses on whether a proposed merger would: 1) narrow the area of competition to a small amount of firms; and or 2) allow companies to have a more complete market power. Otherwise, if a proposed merger is likely to be dominating a market, competition in the business sector concerned is assessed substantially to ascertain whether it is lessened and a merger could be prohibited, unless such lessening changes the situation for the better. 48 Subsequently, it is also assessed whether such substantial lessening of competition resulted from an anti-competitive conduct of the company concerned as an impact of the merger. However, the SLC Test is less focused on the structural issue of market or dominance; it concentrates on the impact of merger against the existing impediments of competition and the assessment of market power after merger. In other words, investigation under the SLC Test pays greater attention as to whether the prices of goods would increase after merger. Practically, this SLC test has been applied by the U.S.A., the U.K., Australia, Canada, New Zealand, Malaysia, Singapore and others in reviewing CBM&A transactions.
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Theoretically, the SLC Test has been discussed by competition law experts with a view to applying and developing it into a supranational merger review. If such proposal gains support from experts and commissioners and becomes regulated in an international legal instrument (convention), the SLC Test would become a general phenomenon and applied in all jurisdictions in the world, and would become a valid and binding method of merger review for all negotiating or member states.
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C. Public Interest Test
The Public Interest (PI) Test is one of review methods for a proposed merger, in addition to the competition test 52 in African Countries. These two tests have been provided for in Section 12A of the Competition Act (the Act) granting mandate to the Commission or the Supreme Court of Competition to evaluate mergers by considering the competition aspect on the one hand, and make an assessment purely based on economic standard and public interest on the other. 53 The PI is regulated in Section 12A (3) of the Act. The subsection states that "when establishing whether such a merger can or can not be legitimated on the basis of public interest, the Commission or Supreme Court should recommend merger effects that would take place at: a) specific industrial sector or region; b) labors; c) ability of black or small business that could be competitive; d) the ability of national industry to compete internationally". The PI test is usually made separately and independently by considering the four effects mentioned above. Even though a merger does not result in a contradictory effect to competition, it should be reviewed on the basis of PI because it may potentially be prohibited based on the PI assessment. The PI test is mandatory and ultimately the approval of merger can be granted or banned. 54 In addition, the PI test has been implemented in South Africa in the industrial and labor sectors. In addition to the above, there have also been some cases of violation of PI, especially related to the ability of national industry to compete internationally, namely in the following cases: 1) Nampak Ltd. vs. Malbak Ltd, and 2) Tongaat-Hullet Group Ltd. vs. Trasvaal Suiker. 52 Competition Test would be conducted on the basis of Section 12A of the Act which provides that: "the Commission should determine whether or not such a merger would prevent or lessen competition substantially by assessing factors as provided in subsection 2, namely: 1) actual import level and potential in the market; 2) accessibility into the market, including tariff impediments and regulations; 3) the level and trend of concentration and history of collusion in the market; 4) the degree of countervailing powers in the market; 5) characteristic and large of vertical integration; 6) whether a partly or wholly of business of a party that would merger or the proposed merger had been fail or seem to be failure; and 7) what a merger would have consequences to … competitor effectively". See: Simbarashe Tayuyanago, "Public Interest Consideration and Their Impact on Merger Regulation in South Africa," Global Journal of Human Social Science: E Economic 15, no. 7 (2015) 53 Tavuyanago, ibid., Ibid. 55 Ibid., pp.28-34.
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D. The Hybrid Test
After having analyzed the hybrid test, and as it was mentioned above, there are four possible formations of hybrid test construction. However, it is necessary to remind that all of them should be addressed to maintain a fair and sustainable business competition as an ultimate value. A brief explanation on each is provided in the following sub-sections.
The Hybrid One Test
The hybrid One test is a combination of the market dominance standard test and the SLC Test. This hybrid has been employed by the EU by the name of the Significant Impediment to Effective Competition (SIEC) Test. It has been used for a legal term that was first mentioned in article 2 (3) of Council Regulation 4064/89 of 1989. It was subsequently provided for in the EU Merger Regulation. However, these regulations were revised to become the new SIEC Test as stated in article 2 (3) of ECMR 139/2004 which states as follows: 'a significant business concentration which would have impediment of an effective competition, both in common market or in its substantial part, specifically as consequence of creation or the use of dominant position, should be declared incompatible with common market'.
56 Subsequently, the SIEC Test was constructed by the European Community to prevent any form of market domination by foreign companies when they are investing in Europe. It has been specifically applied for European region characters to maintain the principle of justice to its members. 57 However, this Hybrid One test has also been applied in the jurisdiction of Brazil, France, and South Korea to review CBM&A proposals.
The Hybrid Two Test
The hybrid test is constructed by combining the concept of the market dominance test and public interest test. It means that the substance of the test should be addressed to assess a market structure of products and put stressing on consumer interest protection. At the present time there are no countries applying this Hybrid Two Test. However, African countries may have the opportunity to develop and enrich their CMR by using market structure analysis as a new component in their CMR for CBM&A proposals. It would be certainly determined by the conditions and advancement of their domestic economy and political stability. For such purpose, African countries could conduct a comparative study and take into account the EU experience in applying the market structure test, while adapting it to their respective national legal systems.
The Hybrid Three Test
The concept of this hybrid test is composed by employing the SLC test plus the public interest test. This hybrid had been applied previously by the United Kingdom. The U.K. experience could be a reference for Indonesia, due to Article 33 (2) of the Constitution which provides that: 'the branches of production that are vital for state and which dominate the livelihood of the people at large shall be governed by the Review, 2006, vol.27, no. 5, pp.249-260. 57 See: Boris Babic, "SIEC vs. Dominance test."
state' can serve as a legal basis to insert the component of public interest into this Hybrid Three Test. Such formulation could be the second choice for Indonesia's CMR. However, it requires a more comprehensive and in-depth analysis and research in order to determine which one is an appropriate and workable model of CMR complying with the current legal and economic conditions in Indonesia. At the same time, the insertion of public interest could also be considered or employed after the Commission's approval is implemented and thereafter.
The Hybrid Four Test
The concept of this hybrid four test is substantiated by the following components of assessment: market structure plus the result of competition and also placing emphasis on consumer interest protection. This is the most complete component of assessment in merger review. As a consequence, the Competition Authority concerned needs to prepare for and complete three different kinds of work of test to reach final decision in merger review. It may require more time and substantial funds for operational cost (budget). Thus, conducting this Hybrid Four Test involves more complicated work which needs to be undertaken by the Competition Authority requiring a greater number of staff and experts. However, it is rather difficult to be applied and is not the preferred choice of many countries at the present time. It may be required when there are indications of potential complicated anti-competitive effects of CBM&A transactions in order to maintain the main objective of business competition itself. In other words, it could require extra-ordinary effort by the Competition Authority which could lead to uncertainty, inefficient costs and delays, while the merger review process is supposed to be conducted under the principles of cost effectiveness, expediency, and predictability. Therefore, the Competition Authority should reconsider before taking this option for competition merger review. Out of the above described seven tests, in my view the Substantial Lessening Competition (SLC) Test would be the most suitable CMR method for Indonesia. There are certain reasons why the SLC test could be considered: 1) there is an increasing trend and amount of using SLC Test as a method of merger review in the world, and in time it would be the most favorable test that helps to converge the CMR; 2) Indonesia has been one of destinations of investment for foreign firms and got involved in business operation through CBM&A; 58 3) there is an increasing volume and frequency of CBM&A transactions creating the risk of lessening competition as an impact of anticompetitive conduct; 4) Article 33 (4) of the Indonesian Constitution can serve as the legal basis for employing the SLC test within the jurisdiction of Indonesia; and 5) both state owned companies (BUMN) and non-state owned companies are in the same position of competition purely running their business professionally for seeking financial benefit.
IV. SUBSTANTIAL LESSENING COMPETITION TEST AS A METHOD OF CMR IN
INDONESIA This part would discuss three main points, namely as follows: legal construction, applicability of SLC Test Guidelines, and employing SLC Test Guidelines to the CBM&A Proposal. The above mentioned three main points are elaborated upon in the following section.
A. Legal Construction of the SLC Test
To obtain a legitimate SLC Test which can be applied, it is necessary to construct SLC Test complying with Indonesia's competition and merger law system. Based on article 3 (3) of the 2010 Government Regulation Number 57 on Mergers and Acquisitions, there is a slot of possibility for KPPU to determine and employ the SLC Test as an option. For such purpose, the proposed SLC Test could be optionally regulated in a guideline or in a government regulation. Therefore, it should be formulated in the following several main points: terminology, definition of SLC Test, legal principles for review, criteria, form and characteristics of assessment, related factors to be considered, mergers (horizontal, vertical, and conglomerate merger) affecting or reducing competition or other potential adverse competitive effects, 59 market definition of goods or services, entry analysis, legal principles for merger review (transparency, certainty, efficiency, procedural fairness), assessment of corporate motives for undertaking CBM&A transactions, the forms of anti-competitive conduct of corporation that is lessening business competition, criteria for substantial or less substantial lessening competition, evidencing of lessening competition, timing for reviewing, co-operation between national competition authorities (NCAs) for investigation related to such a reviewing process of proposed merger, exchanged information between NCAs, formulating a decision, result of assessment, enforcement of such decision of SLC Test, evaluation and amendment of KPPU's decision on SLC Test, and closing. Also, in order to realize such proposed SLC Test, it is necessary to establish a kind of working committee to formulate it provision by provision by having discussions and research. To that end, KPPU should provide and allocate some related experts who have experience in merger review and competition matters supported by the appropriate budget.
B. Applicability of the SLC Test Guidelines
Due to the fact that the concept of SLC Test originated from the U.S.A.
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, it is necessary to make certain adjustments or modifications in order to ensure its applicability in practice within the jurisdiction of Indonesia. Such adjustments should be made based on the existing norms applied in Indonesia. In another word, such SLC Test should reflect and possess the dimension of Indonesian legal norms. Accordingly, it is necessary to consider and check whether the SLC Test Guideline has been constructed in compliance with the ultimate value as the highest objective: a modern, prosperity and welfare state of Indonesia, and specifically with the People's Interest based National Economic System as stipulated in the Preamble and in Article 33 of the 1945 Constitution of the State of the Republic of Indonesia. More specifically, it should also comply with national laws (norms) regarding existing competition, merger, and company law regimes. And finally, such SLC Test guideline should also take into account existing and well-recognized international law norms and principles regarding merger review. In order to ensure the applicability of such guideline, KPPU should seek acceptance from merging companies and consumers promptly after its launching to the public. Accordingly, the said guideline should consider 'obedience or disobedience' of merging companies of such LSCT Test Guideline. In sum, it should be in the form of adopted norms which can be easily applied in practice and without being contradictory to other national and international laws. For such purpose, it should also become highly fact-intensive investigation norms with coherence among those norms implemented in a formal and working institution.
V. EMPLOYING SLC TEST GUIDELINES TO THE CBM&A PROPOSAL
By understanding the current situation of multi-jurisdiction merger transactions and to have a workable SLC Test guideline, it is urgently required to employ such guideline to fulfill the lack of a multi-jurisdiction dimension merger review and to stop or at least minimize any potential anti-competitive conduct by merging companies in Indonesia. There are certain reasons why such a guideline should be employed in the near future in Indonesia, namely: 1) to prevent anti-competitive effects; 2) to prevent the formation of business concentration by gigantic companies harming competition; 3) to anticipate the lack of multi-merger review based on global competition rules/GCR under a global competition authority/GCA or to anticipate the lack of a global competition policy; 4) to anticipate the lack of co-operation between national competition authorities (NCAs); 5) to protect consumer interest from any multi-jurisdiction anti-competitive impacts; 6) to realize a fair and sustainable business competition; and 7) to anticipate the lack of national law regulating crossborder merger and acquisition transactions.
After having considered the enactment of SLC Test Guidelines, it is necessary to employ the same in order to overcome the above described problems. It raises the issue of its workability in practice. For achieving a workable SLC Test Guideline, it is necessary to keep in mind that the SLC Test Guideline is intended for the assessment of norms for merger control in order to achieve a fair and sustainable business competition in Indonesia. Consequently, the concern is how certain legal principles, transparency, certainty, efficiency, and procedural fairness, 61 can be employed during the merger review process of CBM&A proposal. In other words, can those principles be employed during registration (filing), the merger proposal assessment process, and in making a decision by the KPPU in the appropriate manner.
First, the principle of efficiency 62 should be applied to process registration, the 61 See: Poddar & Gemma, "Consideration of Public Interest", p. 3 62 There are three types of efficiencies: allocative and productive efficiency (together static efficiency), and dynamic efficiency. Kolasky and Dick mentioned that 'allocative efficiency refers to the allocation of resources in a market. It is achieved when the market process leads to all available final and intermediate resources being allocated to their highest value use among all market participants. Whereas productive efficiency describes cost effects within the production process of a particular goods'. Further, Brodley states that 'dynamic or innovative efficiency refers to the extent to which a firm innovates by introducing new as well as improving existing products or process of production. It defers from static efficiency in that it possesses a temporal dimension'. See: W. J. Kolasky process of SLC Test, and at the time of KPPU making a decision on CBM&A transaction proposal. In view of timeliness, KPPU should state a limited time frame required to complete these three phases of process. KPPU would also give some kind of a tolerable time frame to limit the merger process efficiently. For such purpose, KPPU would announce the parties for clarifying information on such merger process before starting registration. Thus, KPPU would ensure that the parties intending to conduct merger acknowledge the efficient process for merger.
Secondly, the principle of certainty should be applied by KPPU and it should be specifically demonstrated in the form of legal certainty of documents required, time limit for the process of merger review, criteria or factors of merger assessment, and in issuing the decision for the proposed CBM&A. In order to make it clear, KPPU should issue a standard of procedures (SOP) for these three phases of merger review process. However, all of these points have become a larger problem in several East Asian countries in the merger review process.
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Thirdly, during the process of merger review, the principle of transparency 64 should be implemented or demonstrated by KPPU to the parties involved in the CBM&A proposal. KPPU needs to inform about such SOP for merger review, filing, assessment, and decision making. In this case, Coate and Fourthly, the most important one during the process of SLCT Test is to apply procedural fairness. 66 In this respect, there are several measures to be undertaken by KPPU. It means that KPPU should pay attention to a fair process of registration for mergers and acquisitions to both merging as well as merged firms. KPPU should treat both parties equally with other parties proposing the same kind of multijurisdiction mergers. KPPU shall apply the same standard of procedures (SOP) of SLC Test for merger proposals. KPPU should also prohibit any proposal of merger if such a proposal indicates an implied motive or a bad intention related to the merger, or other similar or implied reasons. For this, KPPU would not pass such a proposal if it contradicts Indonesia's merger, company, and competition law regimes, or the existing public interest.
With a view to the employment of the enacted SLC Test guideline, it is also necessary to underline an interesting point, namely co-operation between national competition authorities (NCAs) in investigation related to such reviewing process of proposed merger. The objective of such co-operation is to complete information relating to the trace of conducts of merging company and to discuss the multijurisdictional impacts of such anti-competitive conduct resulting from the CBM&A transaction concerned. Such exchange of information between NCAs would have to be implemented reciprocally between related NCAs.
Furthermore, one of the most important things is how to employ such a SLC Test Guidelines in an empirical way. Accordingly, KPPU should take certain steps necessary for the successful implementation of the said guideline. Firstly, KPPU should enact it in the form of a KPPU Regulation and publish it in order to obtain formal validity and as such to become enforceable with a binding character and to be integrated as part of the national legal system. Secondly, KPPU should establish the SLC Test Department as an integral part of KPPU. It should be supported by capable and credible staff who have expertise and experience in CMR and code of conduct (ethics) for KPPU's SLC Test Staff in implementing their functions, including a Standard of Procedures for undertaking the CMR process. For all of the foregoing, the SLC Test Department should also be provided with related documents, the required facilities and technologies for investigation. However, in of the employment of such SLC Test Guidelines, there are at least two challenges in the successful implementation of CMR process, namely as follows: 1) ensuring a clear or zero corruption during the CMR process derived from the merging companies; 2) improving the mentality of KPPU's staff to be free from corruption. In order to achieve the above, it is necessary to involve the investigating team of the Anti-Corruption Commission (KPK) as a strategic partner during the process of CMR for CBM&A transaction.
VI. CONCLUSION
By referring to the two main research questions mentioned above, I herewith conclude as follows: 1) CMR in the methods of SLC Test for cross-border merger and acquisition proposal is urgently required to fill the absence of a merger review which contains a multi-jurisdiction dimension and to maintain a fair and sustainable business competition in Indonesia; 2) the substantive norms (factors) for constructing CMR in the method of SLC Test for CBM&A transactions in Indonesia should take into account the national law regime: company law, merger law, investment law including the existing public interest. In addition to that, the international law regime, particularly the principles of certainty, efficiency, transparency, and proportionality recognized in business transactions should also be treated as some major points to be considered. Based on the above conclusions, I recommend that KPPU issue KPPU regulation for CMR in the methods of SLC Test for CBM&A, followed by establishing the CMR Department, preparing its experts and staff in merger review, and entering into some agreements between national competition authorities to enhance joint investigation and other activities related to merger review and the enforcement of its decisions.
